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L INTRODUCTION
1. We report herein our reassessment of the state of the navigation device market, as

required by the Commission’s April 2003 order extending the date for phase-out of integrated set-top
boxes until July 1, 2006." In the Extension Order, we stated that the Commission would complete a
reassessment of the navigation device market and determine whether the designated time frame remains
appropriate or whether the ban on integrated devices is no longer necessary.” Given the equipment
ordering and manufacturing cycles involved, it is necessary at this point to provide guidance as to the
Commission’s expectations with respect to the 2006 date. The cable and consumer electronics industries
have made, and continue to make, significant progress in the development of technical standards in this
area. As a result, the commercial market for navigation devices used in conjunction with the distribution
of digital video programming has expanded and consumers now have increased choice among navigation
devices:

2. Nevertheless, based on the record, we are not persuaded that the current level of
competition in the navigation device market is sufficient to assure the commercial availability of
navigation devices to consumers from sources other than multichannel video programming distributors
(“MVPDs”). We continue to believe that common reliance by cable operators on the same security
technology and conditional access interface that consumer electronics manufacturers must employ in
developing competitive navigation devices will help attain the goals of Section 629 of the Act. Thus, we
will not eliminate the requirement that cable operators separate security and non-security functions in the
devices they provide on a leased or sale basis.

3. We recognize, however, that the development of set-top boxes and other devices utilizing
downloadable security is likely to facilitate a competitive navigation device market, aid in the
interoperability of a variety of digital devices, and thereby further the DTV transition. We also recognize
that software-oriented conditional access solutions currently under development may allow common

' Implementation of Section 304 of the Telecommunications Act of 1996: Commercial Availability of Navigation
Devices, 18 FCC Red 7924 (2003) (“Extension Order”).

2 Id. at 7926.
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reliance by cable operators and consumer electronics manufacturers on an identical security function
without the potentially costly physical separation of the conditional access element. We will, therefore,
afford cable operators a limited extension of the integration ban to determine whether it is possitic to
develop and deploy a downloadable security function that will permit them to comply with our rules
without incurring the costs associated with the physical separation approach. Accordingly, we hereby
extend the deadline for phase-out of integrated set-top boxes until July 1, 2007 and require the cable
industry to report to us no later than December I, 2005 regarding the feasibility of a downloadable
security solution. In addition, NCTA and CEA shall file joint status reports and hold joint status meetings
with the Commission on or before August 1, 2005 and every 60 days thereafter on progress in bi-
directional talks and a software-based conditional access agreement. We also find that, to the extent a
downloadable security or similar software-oriented solution provides for common reliance on an identical
security technology and conditional access interface without physical separation of the security element,
such technology complies with Section 76.1204(a)(1) of our rules.

4. We believe this additional time, in addition to allowing for the testing necessary to
determine whether a software conditional access regime will produce the desired result, will also provide
for progress in bidirectional negotiations, which have been disappointing to date. In the meantime, we are
concerned about anecdotal evidence relating to the cable industry’s current level of support for
unidirectional CableCARDs and expect that performance to improve over the coming months to meet
consumer expectations as they purchase CableCARD-enabled devices. To this end, we direct the six
largest cable operators to file on or before August 1, 2005, and every 90 days thereafter, status reports on
CableCARD deployment and support, including efforts to develop and deploy a multistream CableCARD
for widespread use in digital devices available commercially.

1 1 BACKGROUND

5. Section 629 of the Communications Act of 1934, as amended (the “Act™), directs the
Commission to adopt regulations to assure the commercial availability of navigation devices equipment’ used
by consumers to access services from MVPDs.! Specifically, Section 629, which is titted “Competitive
Availability of Navigation Devices,” directs the Commission to:

adopt regulations to assure the commercial availability, to consumers of multichannel video
programming and other services offered over multichannel video programming systems, of
converter boxes, interactive communications equipment, and other equipment used by
consumers to access multichannel video programming and other services offered over
multichannei video programming systems, from manufacturers, retailers, and other vendors
not affiliated with any multichannel video programming distributor.’

6. In an effort to meet our statutory requirement to make navigation devices commercially
available without jeopardizing the security of video programming services, the Commission required
MVPDs to make available by July 1, 2000 a security element separate from the basic navigation device
(the “host device™).® The separation of the security element from the host device permits unaffiliated

3 Navigation devices are defined for purposes of this proceeding as “converter boxes, interactive equipment, and
other equipment used by consumers within their premises to receive multichannel video programming and other
services offered over multicharmel video programming systems.” 47 CF.R. § 76.1201(c).

447U.S.C. § 549.
S Id.

® Implementation of Section 304 of the Telecommunications Act of 1996: Commercial Availability of Navigation
Devices, 13 ECC Red 14775, 14806 (1998) (“First Report and Order™); 47 C.F.R. § 76.1204(a)(1). See also
General Instrument Corp. v. FCC, 213 F.3d 724 (D.C. Cir. 2000} (holding that the Commission’s ban on integrated

2
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manufacturers, retailers, and other vendors to commercially market host devices while allowing MVPDs
to retain control over their system security. The Commission found that separating out the security
function would generally enhance the portability of the equipment by increasing its market base,
facilitating low-cost volume production and empowering new functionality and services. 7 MVPDs were
permitted to continue providing integrated equipment until January 1, 2005, so long as modular security
components, known as pomt-of—deployment modules (“PODs”),* were also made available for use with
host devices obtained through retail outlets.’

7. In the First Report and Order, the Commission also adopted a January 1, 2005 deadline
for MVPDs to cease deploying new nawgatlon devices that perform both conditional access functions and
other functions in a single integrated device.'” The requirement that MVPD-leased equipment have
separable security functions was intended to eliminate impediments dlscouragmg customers frorn
switching to devices available through retail outlets, thereby promoting competition in the marketplace.""
The Commission found that any cost savings that might exist from the offering of integrated devices
likely would be offset by manufacturing gains from an open, competitive market.” We concluded that
achievement of the express mandate of Section 629—to assure that consumers have the ability to obtain
navigation devices from manufacturers, retailers, and other vendors not affiliated with MVPDs——requlred
prohibition of MVPDs providing security and non-security functionality in a single device."

8. The Commission subsequently issued a Further Notice of Proposed Rulemaking and
Declaratory Ruling that sought comment on the effectiveness of the Commission’s navigation device rules,
including the 2005 prohibition on integrated devices.'* In the Further Notice, we sought comment, inter
alia, on whether the 2005 date for the phase-out of integrated boxes remained appropriate, what
incentives the requirement created for the development of a commercial retail market for navigation
devices, and the economic impacts and costs associated with the requirement.”” The Commission also
sought comment on the alternative of permitting MVPD or retail distribution of mtegrated devices after
January 1, 2005 if integrated devices were also commercially available at that time.'® In response to the
Further Notice the cable industry and manufacturers providing set-top boxes to cable operators generally
urged that the 2005 deadline should be ellmmated in favor of the continued offering of integrated
navigation devices for lease to consumers.'” Other equipment manufacturing and retail interests urged

devices is premised on a reasonable interpretation of Section 629 of the Act).
7 First Report and Order, 13 FCC Red at 14793.

® PODs are referred to by the cable and consumer electronics industries for marketing purposes as “CableCARDs.”
See Comments of National Cable & Telecommunications Association, n.4. Because our rules refer to these security
modules as PODs, we refer to them herein interchangeably, depending on context.

® First Report and Order, 13 FCC Red at 14793,
5.
"' Id. at 14803.

'2 Implementation of Section 304 of the Telecommunications Act of 1996: Commercial Availability of Navigation
Devices, 14 FCC Red 7596, 7610 (1999) (“Reconsideration Order”).

13 Id. at 7607.

' Implementation of Section 304 of the Telecommunications Act of 1996: Commercial Availability of Navigation
Devices, 15 FCC Red 18199, 18203 (2000) (“Further Notice™).

15 1d, at 18202-03.
1% Id. at 18203.

17 See, e.g., NCTA Comments (2000) at 35-41; Motorola Comments (2000) at 12-20; Scientific Atlanta Comments
{2000) at 3.
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that the date should be maintained or advanced to ensure the timely development of a retail market in host
devices."®

9, Before the Commission acted on the Further Notice, the cable and consumer electronics
industries adopted a memorandum of understanding that reflected a compromise agreement to integrate
the navigation functlonallty of set-top boxes into television receivers in order to spur the digital television
(“DTV”) transition.'® In January 2003, the Commission issued a Further Notice of Proposed Rulemaking
seeking public comment on the MOU and the proposed “plug and play” cable compatibility standard that
would allow consumers to directly attach their “digital cable ready” television receivers to cable systems
and, with the use of a POD, receive one-way cable television services without the need for an external
navigation device.”®

10. In April 2003, while the comment cycle on the MOU remained open, the Commission
extended the deadline concerning the prohibition on integrated devices until July I, 2006.> In the
Extension Order, we stated that the cable and consumer electronics industries had made significant
progress in developing technical standards in this area, but that the commercial market for navigation
devices used in conjunction with the distribution of digital video programming remained in its infancy.?
Accordingly, the Commission concluded that a limited, eighteen-month deferral of the January 1, 2005
deadline was consistent with the ultimate objectives of this proceeding and with the statutory directive of
Section 629.” The Commission noted the evolving nature of technical specifications relating to
navigation devices and the ongoing notice and comment cycle on the FNPRM seeking public comment on
the MOU regarding unidirectional digital cable products.”* The Commission also tequested the cable and
consumer electronics industries to provide status reports on their negotiations for bidirectional digital
cable receivers and products at 90, 180, and 270-day intervals following release of the Extension Order.®
Following submission of the last status report to the Commission, the public was afforded 30 days to

18 See, e. g., Consumer Electronics Association (“CEA”™) Comments at 16-25; Consumer Electronics Retailers
Coalition (“CERC”) Comments at 6-18.

"See Letter from Carl E. Vogel, President and CEQ, Charter Communications, ef al., to Michael K. Powell,
Chairman, FCC (Dec. 19, 2002), Memorandum of Understanding Among Cable MSOs and Consumer Electronics
Manufacturers (signed by Charter Communications, Inc., Comcast Cable Communications, Inc., Cox
Communications, Inc., Time Wamer Cable, CSC Holdings, Inc., Insight Communications Company, L.P., Cable
One, Inc., Advance/Newhouse Communications, Hitachi America, Ltd., JVC Americas Corp., Mitsubishi Digital
Electronics America, Inc., Matsushita Electric Corp. of America (Panasonic), Philips Consumer Electronics North
America, Pioneer North America, Inc., Runco International, Inc., Samsung Electronics Corporation, Sharp
Electronics Corporation, Sony E]ectromcs Inc., Thomson, Toshlba America Consumer Electronics, Inc., Yamaha
Electronics Corporation, USA, and Zenith Electronics Corporation) (“MOU™).

* Implementation of Section 304 of the Telecommunications Act of 1996: Commercial Availability of Navigation
Devices and Compatibility Between Cable Systems and Consumer Electronics Equipment, 18 FCC Red 518 (2003)
(“FNPRM").

2 Extension Order, 18 FCC Red at 7926.
2 14 at 7925.

 Id. at7926. As a result of the Extension Order, Section 76.1204 of the Commission’s rules, tifled *Availability of
Equipment Performing Conditional Access or Security Functions,” now provides, in pertinent part, that
“[clommencing July 1, 2006, no [MVPD] subject to this section shall place in service new navigation devices for
sale, lease, or use that perform both conditional access and other functions in a single integrated device.” 47 C.F.R.
§ 76.1204(a)(1).

24 Extension Order, 18 FCC Red at 7926.

% Id. NCTA and CEA submitted status reports on the bidirectional negotiations on July 24, 2003, October 21, 2003,
and January 21, 2004. .
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submit comments on the status reports and whether any further changes in the phase-out date for
integrated devices were warranted.

11. In October 2003, before the comment cycle on the status reports and phase-out date
commenced, the Commission issued a Second Report and Order and Second Further Notice of Proposed
Rulemaking, adopting the technical rules proposed as part of the MOU with certain modifications.”* The
plug and play rules adopted in the Second Report and Order included a requirement that no later than July
1, 2004, all digital cable systems must support unidirectional digital cable products through the
provisioning of PODs and conformance with the technical standards governing POD-Host interfaces and
the POD copy protection system.”’ Petitions for reconsideration of the Second Report and Order are
currently pending before the Commission.

12. As required by the Extension Order, this report represents our findings regarding the
current state of the market for navigation devices based upon the record established in this proceeding.”

III.  STATE OF THE NAVIGATION DEVICE MARKET

A, Comments

13. In conducting a full assessment of the navigation device market, we have considered not
only those comments filed in response to the Extension Order, but also pertinent comments filed in
response to the 2000 Further Notice. In the Further Notice, the Commission sought comment on the
existence of any obstacles or barriers preventing or deterring the development of a retail market for
navigation devices, and whether sufficient incentives existed to permit development of such a retail
market.”” The Further Notice also sought comment on the effect that provision of integrated equipment
by cable operators has had on achieving a competitive market for commercially available navigation
devices.” The Extension Order sought more specific comment on whether any further changes in the
phase-out date for integrated devices are warranted.”’ In response, the cable industry argues that
circumstances have changed dramatically since the prohibition on integrated devices was adopted in
1998, that the rationales for the ban no longer exist, and that the Commission accordingly should
eliminate the rule.’” Alternatively, the cable industry and its equipment suppliers argue that the
Commission should further extend the phase-out date for integrated devices.” Recently, Microsoft,
reversing an earlier stance that the Commission retain the July 1, 2006 deadline, filed jointly with
Comcast and Time Warner requesting the Commission to defer the phase-out date for integrated devices
“for some period ranging from 6 to 18 months,” to, in part, “allow approximately one year for the

* Implementation of Section 304 of the Telecommunications Act of 1996: Commercial Availability of Navigation
Device and Compatibility Between Cable Systems and Consumer Electronics Equipment, 18 FCC Rcd 20885, 20891
(2003) (“Second Report and Order™).

71d. at 20895.

% A list of parties filing comments and reply comments is set forth in Appendix A.
* Further Notice, 15 FCC Red at 18202,

Y1,

3! Extension Order, 18 FCC Red at 7926.

32 See NCTA Comments at 7-13.

» See, e.g., Letter from Paul Glist, Counse! for Adelphia Communications, to Mariene Dortch, Secretary, Federal
Communications Commission {Dec. 16, 2004); Letter from James Casserly, Counsel for Comcast Corporation, to
Matlene Dortch, Sectetary, Federal Communications Commission (Dec. 15, 2004); Letter from Jonathan Friedman,
Counsel for Motorola, Inc., to Marlene Dortch, Secretary, Federal Communications Commission {Dec. &, 2004).

5
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development of a new agreement for FCC consideration related to the retail availability of fully-
functional digital cable products.” Consumer electronics manufacturers and retailers, as well as
consumer groups, support the retention of the July 1, 2006 deadline and contend that nothing has changed
since the adoption of the Extension Order to justify eliminating or further postponing the deadline.”

14, Retail Initiative. In the Further Notice, the Commission sought comment regarding
whether to continue to permit MVPD or retail distribution of integrated boxes if integrated boxes aiso are
commercially available.* In response, NCTA asserted that the goals of Section 629 could be met by a
plan that would allow integrated digital set-top boxes to be made availabie through independent retail
outlets.”” AT&T contended that increased competition in the MVPD market naturally spurred cable
operators to pursue retail distribution of their digital equipment and services. * However, Motorola and
Scientific Atlanta stated that they had attempted to negotlate deals with retailers to purchase and market
set-top boxes, but received little to no retailer interest.® CERC, representing retailers, argued that,
whether sold at retail or in any other manner, integrated devices would continue to allow MVPDs to place
obstacles or conditions on competitive entry.40 Accordingly, CERC disputed NCTA’s contention that the
cable operators’ plan to sell integrated boxes in retail stores would alleviate the Commission’s concerns
and meet the intent of the statute.*’ The record establishes that the retail initiative for integrated set-top
boxes has not been successful.* Notwithstanding the results of the initiative, NCTA now asserts that the
cable industry’s 2001 retail initiative for integrated boxes changed the factual basis underlying the ban,
and that cable’s willingness to allow retail sale of set-top boxes demonstrates the industry’s commitment
to retail availability.® CEA and CERC (collectively, the “CE parties™) argue that, contrary to NCTA’s
assertion, the cable industry’s retail initiative actually underscores the need for MSO reliance on PODs.*

3 Letter from Paula Boyd, Regulatory Counsel for Microsoft Corporation, James R. Coltharp, Chief Policy Advisor,
FCC & Regulatory Policy for Comcast Corporation and Stephen N. Teplitz, Vice President & Associate General
Counsel to Time Warner Inc., to Mariene Dortch, Secretary, Federal Communications Comrmission (Feb. 24, 2005)
{“Microsoft/Comcast/Time Warner Ex Parte”).

3 See, e.g., CEA/CERC Comments at 6-9; Letter from Lawrence Sidman, Counsel for Thomson, to Marlene Dortch,
Secretary, Federal Communications Commission (Oct. 28, 2004} {“Thomson/Mitsubishi Ex Parte”); Letter from
Kenneth DeGraff, Policy Advocate, Consumers Union, ef al., to the Honorable Michael K. Powell, Chairman,
Federal Communications Commission (Jan. 19, 2005).

3¢ Further Notice, 15 FCC Red at 18203.

3 Letter from Robert Sachs, President & CEO, National Cable & Telecommunications Association, to the
Honorable Michael K. Powell, Chairman, Federal Communications Commission (Oct. 10, 2001) at 2. NCTA
member cable operators committed to take the following actions: (i) encouraging set-top box suppliers to make
available to retailers the same boxes with embedded security the manufacturers supply to cable operators; (ii)
provisioning and supporting set-top boxes obtained at retail; and (iii) establishing a program to buy back a set-top
box purchased at retail if the subscriber moves outside of the cable operator’s franchise area. /d.

¥ AT&T Comments (2000) at 4. AT&T’s cable unit has merged with Comcast since AT&T’s comments in
response to the Further Notice were filed.

% Motorola Comments (2000) at 10,
0 CERC Comments (2000) at 15.
! CERC Reply Comments (2000) at 12.

%2 See, e.g., NCTA Comments at 8 (stating that the results of the initiative have been “disappointing—presumably
because of economic factors™).

“ Id. at 7-8. NCTA argues that the ban was adopted when the debate over the development of a retail market for
navigation devices was marked by a variety of unknown factors, including the level of cable operator commitment
to retail availability. Id. at 3-4.

“4 CE Reply Comments at 3.
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According to the CE parties, the aim of cable’s retail initiative was to avoid POD reliance by setting rules
for cable operators who might furnish non-POD-reliant products to retailers, and thus the initiative would
have provided less, not more, reason for cable operators to plan products and services that rely on a
common security interface for competitive products.** The CE parties further assert that it is difficult to
ascribe any real-world effect to the retail initiative because commercial ties between retailers and cable
operators have been forged on an ad hoc basis.*® This is consistent with NCTA’s description of the
results of the retail initiative. Additionally, the CE parties state that there is no record of cable operators
declaring that the commercialization of integrated security techniques is open to competitive
manufacturers and retailers on the same or similar basis as it is to cable operators and their suppliers.”’
Thus, according to the CE parties, it is a “stretch” to argue that the retail initiative signified any change
that would justify elimination of the prohibition on the sale or lease of integrated devices.”®

15. One-Way Plug and Play. In the Extension Order, the Commission noted the then-
ongoing notice and comment cycle relating to the one-way FNPRM and the evolving nature of technical
specifications relating to navigation devices.”” Since the Commission issued the Extension Order, the
unidirectional plug and play rules have been adopted and become effective.’® In October 2003,
CableLabs released the DFAST license, which provides manufacturers with the intellectual property
necessary to build plug and play devices that will accommodate a POD.”' The cable and consumer
electronics industries finalized the joint test suite for unidirectional digital cable products and posted
testing-related documents on the CableLabs website.”> NCTA has created a set of common consumer
education materials to inform cable customers of the capabilities of unidirectional digital cable products,
and cable system representatives have conferred with NCTA and CableLabs to develop consistent
answers for customer support”®> The cable and consumer electronics industries also developed a
whitepaper to serve as common guide for operational issues, produced inserts for inclusion with
packaging materials of new unidirectional digital cable products, and completed work on consumer-
friendly logos and acronyms for “digital cable ready” devices.**

16. NCTA contends that the MOU and the Commission’s implementing rules undermine any
remaining rationales for the prohibition on integrated devices.”® NCTA asserts that the Commission’s
rules implementing the MOU should “eliminate concerns that unless cable operators deploy POD-enabled
equipment, there can be no assurance cable operators will make commercially available, POD-enabled
devices work on their systems.”™ According to NCTA, the prohibition on integrated devices is not
necessary to ensure cable operator reliance on PODs because cable operators are required by law to
support PODs through certain technical requirements, to maintain an adequate supply of PODs, and to

45 Id

“Id

T 1d.

®1d

* Extension Order, 18 FCC Red at 7926.

*® Second Report and Order, 18 FCC Red at 20885,
! NCTA Status Report (Oct. 23, 2003) at 1.

21d at2.

53 Id

3 NCTA Status Report (Jan. 21, 2004) at 4.

¥ NCTA Comments at 8-9; NCTA Reply Comments at 7.
% NCTA Comments at 8.
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ensure convenient access to such PODs for their customers®” To illustrate the impact of the
unidirectional plug and play rules, NCTA states that adoption of the rules has led to certification,
verification, or self-verification of more than 140 new DTV models from 11 different independent
manufacturers through the unidirectional digital cable product test suite for digital cable ready
televisions.™® The CE parties agree that there has been substantial progress in this area, but argue that
such progress does not alleviate the need for the ban because reliance on a common security interface is
essential for continued progress in the future.” Specifically, CE contends that every way in which a
competitive product must differ from cable operator-provided products retards competition. Like
NCTA, the CE parties state that significant time and attention have been devoted by the cable and
consumer electronics industries to testing and other one-way implementation issues.’ The CE parties
agree with NCTA that the offering of the DFAST license is a landmark event and accomplishment for the
parties.”” However, CEA notes that certain implementation issues not resolved in the plug and play
agreement, such as down-resolution capabilities, have been the subject of substantial discussion and some
disagreement between the parties.”

17. Two-Way Plug and Play. The Commission noted in the Extension Order that the cable
and consumer electronic industries were “in the midst of negotiations” on specifications for bidirectional
digital cable products.** Accordingly, the Commission requested that the parties file status reports on the
bidirectional negotiations at 90, 180, and 270-day intervals following reiease of the Extension Order.®
The first status report was filed jointly by NCTA and CEA on July 24, 2003. In that report, NCTA and
CEA stated that the parties have been meeting at least monthly and that the meetings typically are
attended by multiple representatives of each major manufacturer and MSO.* The initial discussions
involved organizing work into the areas of consumer experience, resource sharing and implementation,
operational issues and consumer information, regulatory issues and agreements, and certification and
testing.” At that time, the parties were nearing agreement on specifications for resources in devices for
the OpenCable Applications Platform (“OCAP”), the basis for interactive functionality in two-way
devices, and had agreed on issues surrounding the need for bidirectional devices to support new digital
control channels.®® The OCAP test suite and environment was far along in development by CableLabs

7 Id at 8-9.

% Letter from Neal Goldberg, General Counsel to NCTA, to Jonathan Cody, Legal Advisor to Chairman Michael K.
Powell, at 7 (Jan. 11, 2005). NCTA also states that CableLabs made extraordinary efforts to meet manufacturers’
insistence on speed by, among other things, creating shortcuts through the testing process, cutting back on
interoperability tests, changing the handling of security certificates, allowing manufacturers to substitute in-house
testing plans for the joint test suite, rescheduling test waves to meet manufacturers’ development and “time to
market” schedules, providing internal appeals processes to minimize the need for re-testing, and allowing self-
certification of all subsequent DTVs. NCTA Ex Parte Presentation (Oct. 19, 2004) at 2. MSOs also provided testing
in their labs and at their headends and have made other efforts to support unidirectional digital cable products. Id.

*® CE Comments at 5.

7] '

* Id. at 6.

2 1d

# CEA Status Report (Oct. 23, 2003).

% Extension Order, 18 FCC Red at 7926.

 Id,

% NCTA/CEA Status Report (Jul. 24, 2003) at 3.
“Id

% 1d at 3-4.
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and the parties were cooperating regarding the harmonization of the broadcast Digital Applications
Software Environment (“DASE”) and OCAP standards necessary to enable manufacture of devices that
can receive interactive content from both digital cable and over-the-air digital broadcasting.” Finally,
discussions regarding the advanced muitistream POD (also known as the “multistream CableCARD™)
were proceeding, with proposed interface specifications to be completed by August 2003 and an
expectation of SCTE standardization thereafter.”

18. On October 23, 2003, following release of the Second Report and Order, NCTA and
CEA filed separate status reports regarding the bidirectional negotiations. NCTA stated that the parties
had been engaged in negotiations regarding implementation of the unidirectional MOU and the
Commission’s rules, which diverted attention from the bidirectional issues.”' NCTA stated that the
multistream POD specification had been completed and published and that the OCAP test suite and
environment continued to be far along in development by CableLabs.”” CEA stated in its second status
report that attention had been focused on implementation of the one-way MOU, but that it expected that
as talks resumed, the parties would give attention to other potentially affected parties in the navigation
device market.”

19. NCTA and CEA also filed their third status reports separately on January 21, 2004.
NCTA stated that the cable and consumer electronics industries were now prepared to engage fully in
discussions to reach agreement on two-way digital cable ready devices and that the cable and consumer
electronics industries were reaching out to consult with third parties.” CEA stated that bidirectional
negotiations had advanced through the first half of 2003, but that ultimately the parties had focused their
attention on testing issues related to unidirectional devices.”” CEA said that the parties were now moving
forward expeditiously to complete the bidirectional negotiations, including consultations with interested
or concerned third parties.”® According to CEA, the necessary objectives in the bidirectional negotiations
include establishing minimum technical requirements for bidirectional operation, creating a level playing
field for competition between competitively-sourced and cable operator-sourced devices, and avoiding
creation of any disadvantage for the operation of device features or functions on home or external
networks different from or competitive with programs or services provided by a cable network.” At that
time, CEA stated that the discussions were proceeding earnestly, but that it was necessary to consult with
many parties.”

20. As of October 19, 2004, there have been over 30 meetings between the cable and
consumer electronics industries to narrow topics and reconcile differences in approaches.” In addition,

® Id at4.

"

"' NCTA Status Report (Oct. 23, 2003) at 3.
2 1d.

7 CEA Status Report (Oct. 23, 2003) at 5-6. In the Second Report and Order, the Commission expressed its hope
that the cable and consumer electronics industries would consult with other interested parties and affected industries’
in pursuing a bidirectional agreement. Second Report and Order, 18 FCC Red at 20890 n.22.

" NCTA Status Report (Jan. 21, 2004) at 4-5.

™ CEA Status Report (Jan. 21, 2004) at 2.

" 1d.

7 Id at 3.

*d

" NCTA Ex Parte Presentation (Oct. 19, 2004) at 4.
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other potentially affected parties have participated in large group discussions.”” NCTA asserts that
because significant progress has been made in the bidirectional negotiations, to the extent the prohlbltlon
on integrated devices was maintained in order to “hold cable’s feet to the fire,” it is no longer necessary.?
Moreover, NCTA argues that the prohibition is likely to impede the two-way talks because it will dlvert
attention and resources away from the negotiations to tasks necessary to comply with the prohibition.*
However, as further discussed below, manufacturers believe that retention of the ban is critical to the
development and deployment of two-way devices.™

21. Incentives For Cable Operator Support and Development of PODs. The CE parties
claim that the common security interface and its components must be regarded by the cable indust as
essential in order for the POD and POD-Host interface to be developed with commensurate scope, scale,
creativity, and investment® CE argues that POD design will not remain static, and that as new PODs
need to be offered to deal with multiple streams and different connection formats, every innovation will
require demgn, development, and testing®® The CE parties contend that if this work is not done by
companies also relying on PODs, it will not receive the necessary resources or priority.* As an example,
TiVo cites the development of the multisiream POD, for which a specification was developed in 2003.*
TiVo claims that cable operators have had no business reason to hasten the development of the
multistream POD because they do not need to use multistream PODs in their own products.® TiVo also
asserts that if cable operators are not required to use the CableCARD themselves, they will have no
economic incentive to ensure that CableCARD devices will work on their systems.* In fact, TiVo

B
8 NCTA Comments at 14.
8 NCTA Ex Parte Presentation (Oct. 19, 2004) at 4; see Microsoft/Comcast/Time Warner Ex Parte, at 2.

8 See Letter from Henry Goldberg, Counsel for TiVo, Inc., to Marlene Dortch, Secretary, Federal Communications
Commission (Oct. 21, 2004), attaching Reply Comments of TiVo Inc. in response to Notice of Inquiry in Annual
Assessment of the Status of Competition in the Market for the Delivery of Video Programming at 2 (“TiVo Video
Competition Reply Comments™).

¥ CE Comments at 7.
®Id
“1d.

¥ Letter from Matthew Zinn, Vice President, TiVo Inc., to W. Kenneth Ferree, Chief, Media Bureau (Dec. 22, 2004)
at 2. TiVo states that the multistream POD is not expected o be available until 2006, which TiVo notes coincides
with the timeframe in which cable operators will be required to rely on PODs, assuming retention of the July 1, 2006
deadline. Id.

* Id. NCTA argues that the development and deployment of the multistream POD is not required by the MOU or
the Commission’s rules—and was not raised in the one-way plug and play negotiations—but that the cable industry
nevertheless conceived and published the specifications for a multistream POD. Letter from Neal Goldberg,
General Counsel, NCTA, to W. Kenneth Ferree, Chief, Media Bureau (Dec. 20, 2004) at 6-7. The cable industry
states that cable operators have placed orders for the multistream POD and that work on the test tool and related
Host-side engineering is “proceeding apace.” Letter from Paul Ghist, Cole, Raywid & Braverman, L.L.P., to
Marlene Dorich, Secretary, Federal Communications Commission (Dec. 22, 2004) at 3. TiVo responds that a delay
in deployment of the muliistream POD is not justified by the lack of a Commission rule requiring such deployment.
Letter from Matthew Zinn, Vice President, TiVo Inc., to W. Kenneth Ferree, Chief, Media Bureau (Dec. 22, 2004)
at 2. TiVo argues that commercial availability of navigation devices will never be achieved if the cable industry
does only what it is required to do by the Commission, and that the delay demonstrates the misalignment of
incentives between the cable industry and the CE industry in the absence of common reliance on an identical
security function. Id.

¥ TiVo Video Competition Reply Comments at 1.
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suggests that there may be a disincentive for cable operators to make CableCARDs work properly in
order to steer customers away from the CableCARD toward a cable operator-provided set-top box.”
Thomson and Mitsubishi argue that the necessary level of commercial and user confidence in
CableCARD-reliant products depends on the cable industry having the same level of commitment to such
products as consumer electronics manufacturers.”’ However, NCTA argues that cable operators have
every incentive, including retention of their customers, to make commercially-available, POD-enabled
products work.”

22. Innovation in Competitive Navigation Device Products. According to TiVo, it will be
nearly impossible for consumer electronics companies to overcome their existing disadvantage versus
cable with respect to competitive navigation device products if cable operators are not also required to use
CableCARD:s in their devices.” Specifically, the CE parties argue that if cable operators are permitted to
introduce future programming and service innovations that are not POD-reliant and not available in
competitive products, mamufacturers will be forced to continually play “catch-up” in order to achieve
interactive capabilities that cable operator-provided devices already enjoy.”* The CE parties and TiVo
argue that every way in which a competitive product must differ from cable operator-provided products
impedes competition.”” TiVo asserts that knowing that cable operators will no longer be able to offer
integrated devices would enable TiVo and other consumer electronics companies to develop and deploy
set-top boxes bringing innovative new services to consumers with the confidence that such products will
have a fair chance to succeed in the marketplace.”® Conversely, NCTA argues that maintaining the
prohibition on integrated devices would stifle innovation in digital cable services and digital cable ready
equipment.”” NCTA argues that CE’s interpretation of Section 629 and the Commission’s rules regarding
commercial availability would mean that development of all cable products and services must await
development and deployment of identical products and services by consumer electronics manufacturers
before consumers may obtain the benefit of cable’s innovations.”® NCTA contends that such a result
would lock the various industry players into a scenario where there is no product differentiation and all
players must simultaneously roll out the same functionality in products and services—an outcome that is
not consistent with the goals of Section 629 or the DTV transition.”

23. Subscriber Choice and Costs. NCTA asserts that the integration ban would limit
subscriber choice and unnecessarily increase costs to cable operators and consumers. According to
NCTA, a POD-Host combination would cost cable operators an estimated $72 to $93 more than an

" 1d at3.

* Thomson/Mitsubishi Ex Parte at 2.

2 NCTA Comments at 10-13.

* TiVo Video Competition Reply Comments at 1.

* CE Comments at 2.

* Id at 5; TiVo Video Competition Reply Comments at 2,

* TiVo Video Competition Reply Comments at 2. TiVo states that if the Commission retains the J uly 1, 2006
deadline, TiVo and others are committed to deploying competitive CableC ARD-enabled devices in 2006 or earlier.
Letter from Michael Ramsay, Chief Executive Officer, TiVo Inc., to Michael Powell, Chairman, Federal
Communications Commission (Dec. 22, 2004) at 2. TiVo further states that if the deadline is postponed, the impact
on CE will be the same as ¢liminating the ban, and that in such case TiVo will have difficulty justifying continued
investment in a CableCARD product line. Id.; but see infra n.146 (discussing recent TiVo product innovations).

* NCTA Reply Comments at 14-16.
* Id. at 16.
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integrated set-top box with identical functionality.'® This cost would translate into an average increase of
$2 to $3 per month for each combination (i.e., an additional $2 to $3 per television set with a set-top box
deployed after July 1, 2006)."" NCTA argues that this cost increase will reduce subscriber choice by
removing a less expensive, integrated set-top box offered for lease by a cable operator as a low-cost
alternative for consumers.'” NCTA suggests that the additional costs may result in a “dampening of
consumer enthusiasm for digital services™ and that the significant capital costs required to unbundie the
boxes will jeopardize capital outlays needed to support new services.'” According to NCTA, retaining
the ban also would increase costs on new entrants in the cable set-top box market, such as Panasonic,
which are developing integrated set-top boxes for purchase by cable operators.'® NCTA further argues
that the additional equipment costs faced by cable will not be faced by the satellite providers, with whom
cable operators compete.'® NCTA states that cable operators and CableLabs are working to develop a
downloadable security solution that would bring cost savings to both operator-supplied equipment and
competitive devices built for retail. ' NCTA argues that implementation of downloadable security would
effectively achieve the same result as separated security, but without the cost of a CableCARD and
associated interface.'” CE agrees that downloadable security would represent an improvement over the
currelllssintegrated security, but claims that a downloadable security solution will not be available in
2006.

24, TiVo asserts that since cable operators already are required to support CableCARDs, use
of CableCARDs themselves should not present an additional operational burden; however, to the extent
there is an increase in cost, such increase should be short-lived given the economic effects of volume
resulting from widespread use by cable operators.'” The CE parties argue that advances in technology
continue to bring CableCARD acquisition costs down, and that costs will be further reduced by
investment and volume production resulting from cable industry reliance on PODs.''® They claim that the
costs described by NCTA are for first-generation products and that provision of the old cost estimates by

1% NCTA Comments at 15-16. NCTA claims that the costs to cable operators, and ultimately their customers, will
remain high because they include licensing fees for intellectual property, warranties and indemnification, and the
underlying security purchased with the CableCARD. Letter from Neal Goldberg, General Counsel, NCTA, to W.
Kenneth Ferree, Chief, Media Bureau (Dec. 20, 2004) at 3.

1 NCTA Comments at 15-16.

"2 Id. at 16. NCTA argues that the prohibition on integrated devices will force all cable subscribers to bear
additional costs despite the fact that the enhanced portability provides no added value to cable subscribers, who
cannot take a set-top box leased from one cable operator to another cable operator’s system. Id.

10 1d. at 17; see also Letter from Paul Glist, Counsel for Adelphia Communications, to Marlene Dortch, Secretary,
Federal Communications Commission (Dec. 16, 2004); Letter from Paul Glist, Counsel for Charter
Communications, to Marlene Dortch, Secretary, Federal Communications Commission (Dec. 7, 2004)

1% NCTA Ex Parte Presentation (Oct. 19, 2004) at 1; see also Comments of Matsushita Electronic Corporation of
America (2000) at 4-5.

195 1 etter from Neal Goldberg, General Counsel, NCTA, to W. Kenneth Ferree, Chief, Media Bureau (Dec. 20,
2004) at 4.

16 14 at 8
197 14,

%8 Letter from Julie M. Kearney, Senior Director, Regulatory Affairs, Consumer Electronics Association, to
Marlene Dortch, Secretary, Federal Communications Commission (Nov. 23, 2004) at 3.

% Tivo Video Competition Reply Comments, n. 4.
"% CE Reply Comments at 4; Letter from Jeffrey Lawrence, Director Content Policy, Intel Corp., to Marlene Dortch,
Secretary, Federal Communications Commission (Nov. 17, 2004) at 2.
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NCTA demonstrates that there has been little change in the market since 1998.""" According to the CE
parties, NCTA erred in its estimates of the cost differential between separate and integrated devices by
failing to take into account the learning curve and volume effects of cable operators not relying on PODs,
the beneficial impact of competition, the opportunity for newer and less expensive headend encryption,
potential savings from the ability to physically renew descrambler and authentication circuitry, and
competitive devices available for the newest cable services.''? Thus, the CE parties contend that it should
not be taken as established that there will be a net increase in consumer costs if the prohibition on
integrated devices is maintained.'” CEA and Intel project that, in quantity, CabieCARDs initially will
cost between $15 and $19, with prices further dropping after July 1, 2006."* The CE parties also suggest
that more affordable conditional access technologies will be developed and that POD technology should
not be insulated from cable innovation.'"” For example, Sony filed comments in this proceeding to
provide information about its Passage technology for digital cable system security and the potential effect
of Passage on the cost and supply of CableCARDs.'"® Passage permits cable operators to incorporate
conditional access technology alternatives into their systems alongside their legacy conditional access
technology, without interfering with their previously fielded legacy set-top boxes or disrupting their
existing customer support, billing, and other systems.’ 1

25. DTV Transition, NCTA asserts that the prohibition on integrated devices may hinder the
development of a low-cost digital set-top box and therefore delay a prompt transition to digital
television.'"® Specifically, NCTA asserts that the added costs of a CableCARD slot and accompanying
CableCARD will adversely impact the development and deployment of inexpensive digital set-top boxes
that will permit the viewing of digital programming on analog television sets. NCTA argues that the
prohibition of such inexpensive integrated devices will retard the transition.'”” Comcast contends that
development of a low-cost box could be facilitated by the use of downloadable security, which Comcast
asserts may not be permissible under a separated security requirement.'” The CE parties, however,
submit that the successful introduction of CableCARD products is even more critical to the DTV
transition.'” They argue that in order for consumers to pay the extra expense for a digital tuner,
consumers must have confidence that the products they purchase will attach to the cable network and

"1 CE Reply Comments at 4.
n2 g
" g

14 | etter from Julie M. Kearney, Senior Director, Regulatory Affairs, Consumer Electronics Association, to
Marlene Dortch, Secretary, Federal Communications Commission {Nov. 23, 2004) at 3.

' CE Comments at 10. The CE parties state that the single factor most resistant to cost reduction is the licensing
cost for conditional access security, which may vary from zero to $20 per unit. They argue that the use of PODs
provides the flexibility for cable operators to avoid embedded licensing costs that pertain to devices atready in the
field and to implement new, more affordable technologies. Id.

"® Sony Comments at 1-3; see also CE Comments at 10.
""" Sony Comments at 2-3.

"' NCTA Ex Parte Presentation (Oct. 19, 2004) at 4; Letter from James Casserly, Counsel for Comcast Corp., to
Marlene Dortch, Secretary, Federal Communications Commission (Nov. 15, 2004) at 2.

" NCTA Ex Parte Presentation (Oct. 19, 2004) at 4.

1201 etter from James Casserly, Counsel for Comecast Corp., to Marlene Dortch, Secretary, Federal Communications
Commission (Nov. 15, 2004) at 2.

21 | etter from Julie M. Keamey, Senior Director, Regulatory Affairs, Consumer Electronics Association, to
Marlene Dortch, Secretary, Federal Communications Commission (Oct. 7, 2004) at 1.
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work as well as equipment supplied by cable operators.'”” The CE parties contend that cable industry
reliance on PODs will provide the necessary confidence.'” CEA also argues that the downloadable
security solution advocated by the cable operators will not be available by 2006 and, therefore, cannot
advance the DTV transition in the near term.'**

26. DBS Integrated Devices. Digital Broadcast Satellite (“DBS”) providers historically have
not been subject to the prohibition on integrated devices because the Commission determined in 1998
that, unlike cable set-top boxes, DBS set-top boxes already were commercially available and portable
throughout the continental United States and the DBS equipment market was already subject to the type
of competition that Congress and the Commission have sought to promote.'” NCTA argues that the
prohibition on integrated devices would place all cable operators at a competitive disadvantage to DBS
providers, and thus the prohibition must be eliminated in order to create a level playing field between
cable and DBS.'* The CE parties submit that NCTA’s arguments regarding DBS illustrate why it is
necessary for alf navigation devices, including those supplied by DBS operators, to rely on CableCARDs
if consumer electronics manufacturers are to have a fair chance to enter and compete in the navigation
devices market.'” DIRECTV supports retention of the ban, arguing that MVPD competition still weighs
heavily in favor of cable and that incumbents continue to exert substantial market power.'”® DIRECTV
asserts that, as in 1998, DBS equipment remains (i} widely available at retail outlets, (ii) from at least
three different DBS providers, (iii) from a number of different equipment manufacturers, and (iv) on a
geographically ]gortable basis. DIRECTV states that cable’s navigation devices do not have these
characteristics.'?

B. Discussion

27. Based on the record before us, we are not persuaded to eliminate the prohibition on
integrated devices. We find that, although significant progress has been made in the retail availability of
digital cable ready devices, competition in the navigation device market has not progressed to the point of
supporting an elimination of the integration ban. Furthermore, although we wish to place as littl- of the
cost burden resulting from the ban on the public, the mere fact that consumers will bear some of the costs
resulting from the imposition of the integration ban is not a sufficient justification to eliminate the ban.
Therefore, we reaffirm our earlier decision that the integration ban properly balances Section 629°s
mandate to promote a commercial market for navigation devices with the practical necessity of allowing
the market time to develop.”®® At the heart of a robust retail market for navigation devices is the reliance
of cable operators on the same security technology and conditional access interface that consumer
electronics manufacturers must rely on in developing competitive navigation devices. We conclude that a
software-oriented conditional access solution may provide a “common reliance” standard capable of both

122 14 ; see also Comments of Association for Maximum Service Television, Inc. (2000) at 10.

123 | etter from Julie M. Kearney, Senior Director, Regulatory AfTairs, Consumer Electronics Association, to
Marlene Dortch, Secretary, Federal Communications Commission (Oct. 7, 2004) at 1.

'# Letter from Julie M. Kearney, Senior Director, Regulatory Affairs, Consumer Electronics Association, to
Marlene Dortch, Secretary, Federal Communications Commission (Nov. 23, 2004) at 3 (“Nov. 23" CEA Ex Parte™).

'¥ First Report and Order, 13 FCC Red at 14800-14802; see also 47 CFR § 76.1204(a)(2).
2 NCTA Comments at 20.

17 CE Reply Comments at 5-6.

12 DIRECTV Reply Comments at 2.

Y 1d at4.

130 See Reconsideration Order, 14 FCC Rcd at 7610.
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reducing the costs for set-top boxes and adding significantly to the options that equipment manufacturers
now have in using the CableCARD. In balancing our specific statutory requirement to assure commercial
availability of navigation devices and our general obligation to facilitate and promote the DTV transition,
we conclude that a further extension of the effective date of the prohibition on integrated devices will
permit the development of the statutorily required competitive market for navigation devices, with the
potential benefit of reducing costs to consumers. On or before December 1, 2005, the cable industry must
report to the Commission outlining the industry’s conclusion regarding whether development and
deployment of a downloadable security solution is feasible. In addition, we determine that to the extent a
downloadable security or other similar solution provides for common reliance, as contemplated herein,
we would consider the box to have a severable security component. Moreover, we believe this limited
delay will not adversely affect innovation in the navigation device and digital cable-ready equipment
market, while providing additional time for the cable, consumer electronics and information technology
industries to make significant progress in the bidirectional negotiations. Furthermore, we will entertain
requests for waiver of the prohibition on integrated devices for limited capacity integrated digital cable
boxes. Finally, we are concerned about evidence that cable operators are not adequately supporting
CableCARDs and will require periodic reporting to ensure that commercially available CableCARD-
enabled devices continue to interoperate properly with cable systems.

28. Since Section 629 was adopted, the cable industry and equipment suppliers have made
enormous efforts in the development of technical standards related to digital cable compatibility and
navigation devices. The Commission noted in the Extension Order that the conclusion of the
unidirectional MOU and the ongoing bidirectional negotiations “reflect{ed] progress towards the
development of a retail market for consumer electronics equipment with navigation device
functionality.”’”’ We also agree with NCTA that the one-way plug and play MOU and related
Commission rules represented a “breakthrough in relations between the [cable and consumer electronics]
industries and the establishment of standards for “digital cable ready’ products.”* There is no question
that progress in implementing the one-way plug and play MOU and related Commission rules has been
significant.'”® CableCARD-equipped devices are available at retail and are being used by consumers.
Yet it is clear from the record that the market for equipment used in conjunction with the distribution of
digital cable video programming presently remains a nascent market.”” The cable industry’s retail
initiative with respect to devices with integrated security has been unsuccessful. Irrespective of the
reasons for this result or the cable industry’s willingness to allow retail availability of integrated devices,
we cannot conclude that this initiative satisfies our statutory mandate to assure commercial availability.
In addition, the bidirectional negotiations have been disappointing. Although there has been movement
on the part of some companies toward individual bidirectional agreements and a recent commitment by
senior executives from Microsoft, Comcast and Time Wamer to collectively work with the cable,

1 Extension Order, 18 FCC Red at 7926.
P2 NCTA Comments at 8.

*3 Contrary to NCTA’s assertion, we do not conclude that the one-way MOU and the Commission’s iraplementing

rules undermine the basis for the prohibition on integrated devices. See NCTA Comments at 8-9; NCTA Reply
Comments at 7. Although cable operators now are required by law to support PODs, POD support was not the sole
rationale for adoption of the prohibition on integrated devices. More generally, the Commission found that
integration presents “an obstacle to the functioning of a fully competitive market for navigation devices by impeding
consumers from switching to devices that become available through retail outlets.” First Report and Order, 13 FCC
Red at 14803. Thus, even if we accepted NCTA'’s argument that the MOU and related rules necessarily result in
support of PODs by cable operators, we would still be required to fully assess the competitive state of the navigation

device market, and not simply cable operators’ support of POD-enabled devices, in considering whether to retain the
prohibition on integrated devices.

1 The ability of the involved parties to reach reasonable agreement on standards has been more clearly
demonstrated in conjunction with cable modem devices.
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consumer electronics and information technology industries “to ensure the availability of two-way cable
products during calendar 2006, a competitive market for two-way navig: ion devices is, at this point,
far from assured. We find, therefore, that the competitive reasons that led :.:« Commission to impose the
integration ban have not been eliminated by developments in the market.

29. As reflected in the comments, a prohibition on the use of integrated devices will have
certain cost and service disadvantages if implemented using the hardware conditional access technology
presently available. Using the cost estimates provided by either cable or CE, if physical separation o the
security element is required, we believe it is likely that consumers will face additional costs in the short
term as a result of the prohibition on integrated navigation devices. We do not take lightly the imposition
of additional costs on consumers, particularly in our efforts to implement a consumer-friendly statutory
directive to increase competition. However, we are inclined to agree with the CE parties and other
commenters that the cost of the POD and POD-Host interface combination likely will decrease over time
as volume usage increases. In addition, the costs that this requirement will impose should be
counterbalanced to a significant extent by the benefits likely to flow from a more competitive and open
supply market. In particular, it seems likely that the potential savings to consumers from greater choice
among navigation devices will offset some of the costs from separating the security and non-security
functions of either MVPD-supplied devices or those that might otherwise be made available through retail
outlets. In addition, except as discussed below, we generally do not believe that maintenance of the
prohibition on integrated navigation devices will delay the DTV transition. We believe that the incentive
provided by the separate security requirement will spur cable operators to meet their obligations and
promote the timely development of a competitive market in host devices. Accordingly, we find that there
are sufficient competitive and consumer benefits to justify the costs of the ban.

30. The prohibition on integrated devices appears to be one of the few reasonable
mechanisms for assuring that MVPDs devote both their technical and business energies towards the
creation of an environment in which competitive markets will develop. The alternative could be far more
intrusive and detailed regulatory oversight, which might constrain technological advancement. We
believe that common reliance by MVPDs and consumer electronic manufacturers on an identical security
function will align MVPDs’ incentives with those of other industry participants so that MVPDs will plan
the development of their services and technical standards to incorporate devices that can be independently
manufactured, sold, and improved upon. Moreover, if MVPDs must take steps to support their own
compliant equipment, it seems far more likely that they will continue to support and take into account the
need to support services that will work with independently supplied and purchased equipment. We
believe that cable operator reliance on the same security technology and conditional access interface that
consumer electronics manufacturers must rely on is necessary to facilitate innovation in competitive
navigation device products and should not substantially impair innovation in cable operator-supplied
products.”* It is not our intent to force cable operators to develop and deploy new products and services
in tandem with consumer electronics manufacturers.'”” Cable operators are free to innovate and introduce
new products and services without regard to whether consumer electronics manufacturers are positioned
to deploy substantially similar products and services. However, the concept of common reliance is
intended to assure that cable operator development and deployment of new products and services does not

13 Microsoft/Comcast/Time Warner Ex Parte, at 1.

13 In the First Report and Order, we declined to specify any particular standard, but anticipated that
communications would occur through a “commonly used interface or an interface that conforms to appropriate
technical standards promulgated by a national standards organization.” 47 C.F.R. §76.1204(b); First Report and
Order, 13 FCC Red at 14804. Accordingly, we emphasize here that we expect cable operators to deploy navigation

devices using the same technologies and standards available to manufacturers of commercially available devices,
such as those promulgated by CableLabs.

137 See NCTA Reply Comments at 16.
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interfere with the functioning of consumer electronics equipment or the introduction of such equipment
into the commercial market for navigation devices. The Commission’s navigation device rules are an
important tool for promoting competition and bringing more choice to consumers. By maintaining the
ban, we can help ensure that as the navigation devices market continues to mature, consumers will be able
to experience the benefits of choice in the navigation devices market.

31. We also recognize, however, that development of set-top boxes and other devices
utilizing downloadable security is likely to facilitate the development of a competitive navigation device
market, aid in the interoperability of a variety of digital devices, and thereby further the DTV transition.
The cable industry currently is working on a software-oriented conditional access solution.'® A software
downloadable security system would allow cable operators and consumer electronics manufacturers to
rely on an identical security function, but would not require the potentially costly complete separation of
the physical security element discussed above. In this regard, we acknowledge that an integration of
different functions within various electronic devices is one of the reasons why the costs of these devices
generally continue to decline and that a software-based security function would be consistent with this
trend. If the ban were to go into effect in 2006, this wouid, as a practical matter, impede the development
of a less expensive and more flexible system for both protecting system security and creating a consumer
product interface, as resources would be diverted from producing a downloadable security system to
physical separation of the security element from set-top boxes."”” We believe that the potential benefit of
a common security technology with significantly reduced costs justifies a limited extension of the
deadline for phase-out of integrated devices. We will, therefore, afford cable operators additional time to
determine whether it is possible to develop a downloadable security function that will permit them to
comply with our rules without incurring the cable operator and consumer costs associated with the
separation of hardware. Accordingly, we extend the phase-out date until July 1, 2007.*" We believe that
this extension is both consistent with the ultimate objective of this proceeding and the statutory directive
of Section 629.

32. The cable industry is required to submit to the Commission by December 1, 2005 a report
on the feasibility of deploying downloadable security and, if feasible, a proposed timeline for
deployment.'' If such report finds downloadable security to be feasible and preferable to the existing
separable security configuration, the report should also state that the cable industry will commit to the
implementation of this system for its own devices and those purchased at retail. If so, the report should
also state whether a downloadable security function can be achieved and implemented by July 1, 2007. If
it cannot, the report should propose and justify a new timetable by which the cable and consumer
electronics industries will introduce a downloadable security function for their equipment. The report
should attach a draft copy of all licensing terms to which manufacturers would have to agree to include
the downloadable security solution in their devices. Following submission of the cable industry’s report,

138 See Microsoft/Comcast/Time Warner Ex Parte, at 2; Letter from James Casserly, Counsel for Comcast
Corporation, to Mariene Dortch, Secretary, Federal Communications Commission (Jan. 19, 2005) at 2; Letter from
Neal Goldberg, General Counsel, NCTA, to W. Kenneth Ferree, Chief, Media Bureau (Dec. 20, 2004) at 8.

139 See Microsoft/Comcast/Time Wamer Ex Parte, at 2.

0 After July 1, 2007, MVPDs subject to the rule are prohibited from supplying new integrated boxes to subscribers
directly or indirectly, including through third-party retailers. See 47 C.F.R. § 76.1204(a)(1) (prohibiting MVPDs
from “plac[ing] in service new [integrated] navigation devices for sale, lease, or use™).

“! The requirement regarding the filing of the report by the cable industry on the feasibility of deploying
downloadable security and a proposed timeline for deployment will become effective after approval by the Office of
Management and Budget (*OMB™) under the Paperwork Reduction Act of 1995 (“PRA”). Upon OMB approval, we

will issue a Public Notice announcing the effective date of this rule. The effective date will be no earlier than
December 1, 2005.
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the public shall have thirty days to submit comment on the report, including the draft licensing terms.'*
Consumer electronics parties have asked that we impose a var::ty of conditions on the licensing terms
now, and that we require the technical specifications and <:.indards for any downloadable security
solution be approved under an open standard.'” When we review the cable industry’s report on the
feasibility of downloadable security, and the public’s response thereto, as well as if and when we are
asked to review any further requests to eliminate or postpone the ban, we will evaluate issues such as
these to the extent they relate to the fulfillment of the goals of Section 629.

a3, We believe that a twelve-month extension of the deadline, until July 1, 2007, will provide
adequate time for the cable industry to come into compliance with the rule if downloadabie security is
determined not to be a viable option. It is possible that the existing standards reflected in the CableLabs
“CableCARD-Host Interface License Agreement”* could be used in conjunction with the 2006
separation requirement deadline, but discussions relating to an alternative, consensus formulation of these
standards are ongoing,'*’ and do not at this time provide the basis for manufacturing decisions applicable
to the 2006 date. Under the circumstances, extending the deadline for phase-out of integrated devices in
order to assess the feasibility of a software-oriented conditional access solution is reasonable, as this
appears to be the direction in which the digital content and communications system industries are moving.
We believe that it is important for the Commission to recognize this movement and, as appropriate, to
attempt to bring the relevant Commission rules into line.

34. We find that such an extension will not significantly delay the establishment of a more
competitive market for navigation devices and may reduce costs associated with the ban. In addition, we
disagree with CEA, TiVo and others that this limited delay will adversely affect innovation in digital
cable ready equipment.'*® Consumer equipment manufacturers are assured though today’s decision that
the Commission remains committed to ensuring common reliance of cable operators and unaffiliated
consumer electronics companies on the same security technology and conditional access interface. In
addition, this limited delay should infuse new life in the stalled bidirectional discussions. We are
encouraged by the recent breakthrough in which top executives at Microsoft, Comcast and Time Warner,
recognizing the “importance and urgency in getting the [cable, CE and IT] industries to a full
implementation of two-way cable-ready products available at retail,” committed to personally supervise
the efforts to reach a bidirectional deal.'”’ We expect the consumer electronics and information

'¥2 The December 1, 2005 report by the cable industry and the comments in response to that report should be limited
to the issues of the feasibility of 2 downloadable security function, the level of commitment of the interested parties
to such function, and the timetable selected to achieve the implementation of such function. The Commission will
not entertain arguments regarding the need for the cable industry to rely on the same security function as their
consumet electronics competitors. That argument has been resolved in this Second Report and Order.

143 1 etter from Julie M. Kearney, Senior Director, Regulatory Affairs, Consumer Electronics Association to Marlene
Dortch, Secretary, Federal Communications Commission, at 2-3 (Mar. 14, 2005) (“March 14% CEA Ex Parte”).

* See hitp://www.opencable.com/downloads/CHILA pdf (“CHILA™).
145 See supra T4 17-20.

1% We note that innovation continues to be a hallmark of the navigation devices and digital cable-ready equipment
markets. For instance, TiVo recently displayed a dual tuner DVR using two CableCARD slots and announced the
development of a high-definition digital-ready DVR that will “fully integrate an HD digital cable receiver and TiVo
DVR in a single set top box™ where CableCARD technology will be built-in for deployment in early 2006, See TiVo
Unveils Next Generation Service Strategy at CES, available at, http://www.tivo.comv'5.3.1.1.asparticle=233 (visited
Feb. 25, 2005); see also Letter from Neal Goldberg, General Counsel, NCTA, to Jonathan Cody, Legal Advisor to
Chairman Powell, at 4-5 (Jan. 11, 2005) (discussing a variety of innovations relevant to this proceeding on display at
the 2005 Consumer Eilectronics Show, despite “the continued availability of leased integrated set-top boxes™).

"7 Microsoft/Comcast/Time Wamer Ex Parte, at 1.
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technology industries (and other interested groups) to continue to fully participate with cable in these
negotiations and in developing a downloadable conditional access solution and implementation timetable.
To that end, NCTA and CEA shall file joint status reports and hold joint status meetings with the
Commission on or before August 1, 2005 and every 60 days thereafter on progress in bidirectional talks
and a software-based conditional access agreement."**

35, NCTA has suggested, however, that under the separated security rule, a device with
downloadable security could violate the requirement that security functions be separated from host
devices."*” NCTA argues that the potential for this mterpretatlon weighs in favor of ellrmnatlng the ban
in order to permit innovation and greater efficiency in conditional access approaches. 10 Section
76.1204(a)(1) provides that no MVPD subject to the rule “shall place in service new navigation devices
for sale, lease, or use that perform both conditional access and other functions in a single integrated
device™ Our objective in this proceeding has been “to ensure that the goals of Section 629 are met
without fixing into law the current state of technology. »152 Accordingly, we believe that the rule should
be interpreted to require the physical separation of conditional access and other navigation functions only
in the case of hardware-oriented conditional access solutions or other approaches that may preclude
common reliance on the same security technology and conditional access interface. Downloadable
security comports with the rule’s ban on the inclusion of conditional access and other functions in a

“single integrated device” because, by definition, the conditional access functionality of a device with
downloadable security is not activated until it is downloaded to the box by the cable operator. Thus, at
the time the consumer purchases the device, the conditional access and other functions are not
“integrated.” We determined in the First Report and Order that “MVPDs may continue to sell or lease
boxes after [the deadline] provided the boxes have a severable security component instead of integrated
security.””® To the extent a downloadable security or other similar solution provides for common
reliance, as contemplated herein, we would consider the box to have a severable security component.
Furthermore, this type of set-top box does not implicate the concern that prompted the separated security
rule in the first instance—that is, that commercial availability of navigation device equipment would be
impeded if MVPDs “have the advantage of being the only entity offering bundled boxes.”™™ Indeed, to
apply our rule to prohibit MVPDs from marketing set-top boxes that include downloadable security
functionality could slow the development and implementation of a downloadable security solution and
actually frustrate the purpose of promoting commercial availability of set-top boxes so clearly established
in the Act. We would therefore find such boxes compliant with Section 76.1204(a)(1) of our rules.

36. Although we agree with NCTA that the significant efforts by the cable and consumer
electronics industries since 1998 indicate that a competitive environment sufficient to relax the
prohibition on integrated equipment may develop, that day has not yet come. We emphasize that we are
extending the deadline only to afford cable operators an opportunity to implement a lower-cost solution to

% We note that under the Paperwork Reduction Act, the Office of Management and Budget grants approval for such
document collections for three years, subject to renewal. The requirement regarding NCTA and CEA filing joint
status reports and holding joint status meetings with the Commission every 60 days will become effective after
approval by OMB under the PRA. Upon OMB approval, we will issue a Public Notice announcing the effective
date of this rule. The effective date will be no earlier than August 1, 2005.

" 1d.

10 See id.

'5' 47 CF.R. § 76.1204(a)(1).

132 First Report and Order, 13 FCC Red at 14781.
13 1d._ at 14803,

134 See Reconsideration Order, 14 FCC Red at 7610; First Report and Order, 13 FCC Red at 14799.
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comply with the ~:'e. We expect cable operators to work diligently to assess the feasibility of
downloadable sec: * - and to come into compliance with the rule by July 1, 2007, either by physically
separating the sec. .y element in their set-top boxes or by incorporating downloadable security. If
downloadable security proves feasible, but cannot be implemented by July 1, 2007, we will consider a
further extension of the deadline. As part of the Commission’s consideration of any further extensions,
we will consider the extent to which there has been progress towards making navigation devices
commercially available, as required by Section 629, and whether any further extension would promote
Congress’ objectives. As part of this analysis, the Commission would consider whether the cable industry
is meeting its current obligations to deploy and support CableCARDs; progress toward deployment of
muitistream CableCARDs and towards a bidirectional agreement;”s and whether any downloadable
security function developed as a result of such extension would provide for common reliance by cable-
deployed and commercially available devices. We are not inclined, however, to consider any further
extensions requested on the basis of the level of competition in the navigation device market. Absent
cominon reliance on an identical security function, we do not foresee the market developing in a manner
consistent with our statutory obligation.'”® Nevertheless, we note that Section 629 contains a sunset
provision triggered by fully competitive markets for video programming and navigation devices.'”’
Section 76.1208 of our rules provides that any interested party may petition the Commission for a
determination that (1) the market for the distribution of video programming is fully competitive; (2) the
market for navigation devices and associated equipment is fully competitive; and (3) elimination of the
navigation device rules would promote competition and the public interest.'®

37. We are also in agreement with NCTA’s assertion that achieving consumer choice by
establishing a competitive market should not displace a low-cost set-top box option for MVPD
subscribers.'” 1t is critical to the DTV transition that consumers have access to inexpensive digital set-
top boxes that will permit the viewing of digital programming on analog television sets both during and
after the transition. The availability of low-cost boxes will further the cable industry’s migration to all-
digital networks, thereby freeing up spectrum and increasing service offerings such as high-definition
television. Accordingly, as cable systems migrate to all-digital networks, we will also consider whether
low-cost, limited capability boxes should be subject to the integration ban or whether cable operators
should be permitted to offer such low-cost, lirnited capability boxes on an integrated basis. We are
inclined to believe that provision of such devices by cable operators will not endanger the development of
the competitive marketplace envisioned in Section 629, particularly because the more advanced devices
offered by cable operators for primary home use will be required to rely on the same CableCARD

135 See Microsoft/Comcast/Time Warner Ex Parte at 1-2.

1% Contrary to NCTA’s assertion, the Commission’s focus on unidirectional and bidirectional plug and play
standards in the Extension Order does not indicate a rejection of the parity and reliance rationales underlying
adoption of the ban. See NCTA Comments at 6. Rather, the Commission concluded that, at the time it adopted the
Extension Order, the evolving nature of plug and play represented the potential to achieve a competitive
environment sufficient to eliminate the prohibition. Although it was assumed that maintenance of the ban would
have a positive influence on negotiations, the Commission did not suggest that adoption of a unidirectional or
bidirectional memorandum of understanding would, in itself, be sufficient to warrant elimination of the ban.

157 47 U.S.C. § 549(e).

'8 47 C.F.R. § 76.1208: see also First Report and Order, 13 FCC Red at 14818. Although there s no one
achievement that in itself would indicate that the navigation device market has become fully competitive, certain
developments would obviously indicate significant progress toward fulfillment of that prong of the sunset
determination. Such developments may include, but are not limited to, the completion of a set of standards to more
completely facilitate the retail availability of bidirectional digital cable preducts and the successful introduction and
support of such products.

% See NCTA Comments at 14-17.

20



Federal Communications Commission FCC 05-76

technology as devices offered at retail by consumer electronics manufacturers. In the interim, we will
entertain requests for waiver of the prohibition on integrated devices for limited capability integrated
digital cable boxes. We do not believe that waiver will be warranted for devices that contain personal
video recording (“PVR™), high-definition, broadband Internet access, multiple tuner, or other similar
advanced capabilities. Any request for waiver in this regard should include the full specifications for any
device(s) for which waiver is sought.

38. Several parties have raised concerns regarding the lack of parity in treatment between
DBS operators and other MVPDs with respect to the prohibition on integrated devices.'® DBS
equipment remains widely available at retail outlets from various DBS service providers and a number of
different equipment manufacturers, on a geographically portable basis. Accordingly, the distinctions that
led the Commission to differentiate between DBS and other MVPDs in 1998 remain valid. We recognize,
however, that DBS has become the most significant competitor to cable on a national basis'®' and that
DBS is not immune from some of the same concerns regarding constraints on independent innovation and
competition that arise in the cable context. Avoiding rule based market distortions with respect to DBS as
a competitor to cable also is an important consideration. We do not regard this proceeding, however, as
providing a record on which the Commission can resolve these issues.

39. We do not intend to suggest that cable operators implementing downloadable security
solutions may decrease in any way their support of CableCARDs or CableCARD-enabled devices. The
MOU and the Commission’s rules require cable operators to support PODs, and consumers have
purchased POD-enabled devices in reliance on these requirements. We expect the cable industry to
dedicate the resources necessary to ensure that commercially available CableCARD-enabled devices
continue to interoperate properly with cable systems. We note that some consumer electronics
manufacturing entities assert that cable industry deployment and support of CableCARDs has been
disappointing.'” The Commission takes seriously allegations that the cable industry, or individual cable
operators, are failing to meet their obligations to deploy and support CableCARDs. If specific allegations
of CableCARD support violations are brought to the Commission, we will investigate such allegations
and take appropriate action if necessary. Further to this end, we direct the six largest cable operators,
Comcast Corporation, Time Warner Cable, Cox Communications, Charter Communications, Adelphia
Cable, and Cablevision,'® to file on or before August 1, 2005 and every 90 days thereafter, status reports
on CableCARD deployment and support.'® The report(s) shall address the following: (1) the general
availability of CableCARDs; (2) the number of CableCARDs currently in service and how those devices
are placed in service; (3) whether service appointments are required for all CableCARD installations; (4)
the average number of truck rolls required to install a CableCARD; (5) the monthly price charged for a
CableCARD and the average cost of installation; (6) problems encountered in deploying CableCARDs
and how those problems have been resolved; and (7) the process in place for resolving existing and newly
discovered CableCARD implementation problems. In addition, parties to this proceeding have described
the development and deployment of a multistream CableCARD as crucial to the introduction of an array

1% See, e.g., NCTA Comments at 17-20; CE Reply Comments at 5-6.

'! Annual Assessment of the Status of Competition in the Market for Delivery of Video Programming, 19 FCC Red
1606, 1609 (2004).

%2 See e.g., Thompson/Mitsubishi Ex Parte at 1; Nov. 238 CEA Ex Parte at 2; Letter from Julie M. Kearney, Senior
Director, Regulatory Affairs, Consumer Electronics Association to Jonathan Cody, Legal Advisor, Office of
Chairman Michael K. Powell, Federal Communications Commission (Jan. 18, 2005) at 2.

16 See Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming, FCC
05-13, Table B-3 (rel. Feb. 4, 2005).

1% The cable operators may file separate reports or a joint report. If filing jointly, such report shall contain a
separate response for each issue for each cable operator.
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of next generation digital products.'® The report(s) should address the effort to develop and deploy a

multistream CableCARD. Specifically, the report(s) should address the development process and include
a timetable indicating when a multistream CableCARD will be available for widespread use in digital
devices available commercially. Consumer electronics parties contend that multistream CableCARDs
should be available later this year.'® Although the cable industry has not offered an alternative date
certain, Comcast and Time Warner have committed to “making multi-stream CableCARDs available for
[unidirectional digital cable products] on an expedited basis.”"®" Given that multistream CableCARDs
enable features (for example, recording one channel while watching another) that today are available only
to cable subscribers through set-top boxes provided by their cable operator, we expect the timetable
provided in the report to be in the near future. The reports and timetable proposed therein will of course
be available for public inspection; we will carefully review the reports along with any input we receive
from the public to ensure that the cable industry is in fact living up to its commitment to "expedite” the
muitistream CableCARDs, and that a delayed timetable is not motivated by anticompetitive or other
improper reasons. The Media Bureau is instructed to review each report as to its sufficiency in
addressing each of the topics discussed above. If a report is determined to be insufficient in any respect,
the Media Bureau will so informn the Commission and instruct the reporting party to remedy the
deficiency on an expedited basis. The Commission will indicate in a future proceeding when the
CableCARD status reports will terminate.'®®

Iv. PROCEDURAL MATTERS

40. Regulatory Flexibility Act. As required by the Regulatory Flexibility Act, the
Commission has prepared a Final Regulatory Flexibility Analysis (“FRFA™) relating to this document.
The FRFA is set forth in Appendix C.

41. Paperwork Reduction Act. This document contains new information collection
requirements subject to the Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. It will be
submitted to the Office of Management and Budget (OMB) for review under Section 3507(d) of the PRA.
OMB, the general public, and other Federal agencies are invited to comment on the new information
collection requirements contained in this proceeding. In addition, we note that, pursuant to the Small
Business Paperwork Relief Act of 2002, Public Law 107-198, see 44 U.S.C. 3506(c)(4), we previously
sought specific comment on how the Commission might “further reduce the information collection
burden for small business concerns with fewer than 25 employees.” In this present document, we have
assessed the effects of the reporting requirements imposed herein, and find that there is unlikely to be an
increased administrative burden on businesses with fewer than 25 employees. First, the requirement to
submit a report on the feasibility of downloadable security applies to the cable industry, but not to
individual cable operators. We generally do not expect that cable operators with fewer than 25 employees
will be actively involved in the preparation of such report. The requirement to submit reports detailing
CableCARD deployment and support every 90 days, beginning August 1, 2005, applies only to specified
large cable multiple system operators. Finally, the requirement to submit reports regarding progress in
the bidirectional talks and a software-based conditional access agreement every 60 days, beginning

195 See supra 4 22.
'% March 14™ CEA Ex Parte at 1-2.
157 Microsofi’Comcast/Time Warner Ex Parte at 2.

' We note that under the Paperwork Reduction Act, the Office of Management and Budget grants approval for such
document collections for three years, subject to renewal. The requirement regarding the six largest cable operators
filing status reports on CableCARD deployment and support every 90 days will become effective after approval by

OMB under the PRA. Upon OMB approval, we will issue a Public Notice announcing the effective date of this rule.
The effective date will be no earlier than August 1, 2005.
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August 1, 2005, applies to the National Cable and Telecommunications Association (NCTA) and the
Consumer Electronics Association (CEA), not to individual cable operators or consumer electronics
manufacturers. We generally do not expect that cable operators or consumer electronics manufacturers
with fewer than 25 employees will be actively involved in the preparation of such reports, or that these
small businesses are actively involved in the underlying bidirectional talks.

42, The Commission will send a copy of this Second Report and Order in a report to Congress
and the Government Accountability Office pursuant to the Congressional Review Act.'®

V. ORDERING CLAUSES

43, IT IS HEREBY ORDERED that, pursuant to the authority contained in Sections 4(i},
303(r), and 629 of the Communications Act of 1934, as amended,'”® the Commission’s July 1, 2006
prohibition on integrated navigation devices contained in 47 C.F.R. 76.1204(a)(1) IS AMENDED as set
forth in Appendix B, and shall become effective 30 days after publication in the Federal Register.

44, IT IS FURTHER ORDERED that Comcast Corporation, Time Warner Cable, Cox
Comnmnications, Charter Communications, Adelphia Cable, and Cablevision SHALL FILE REPORTS
to the Commission on August 1, 2005 and every 90 days thereafter detailing CableCARD deployment
and support as further described herein and that the National Cable and Telecommunications Association
and Consumer Electronics Association SHALL FILE REPORTS to the Commission on or before
August 1, 2005 and every 60 days thereafter on progress in bidirectional talks and a software-based
conditional access agreement. These reporting requirements are subject to the PRA and shall not be
effective until approved by OMB. The Commission will publish a notice in the Federal Register
announcing the effective date of the requirements, which shall be no earlier than August 1, 2005.

45, IT IS FURTHER ORDERED that the cable industry SHALL FILE A REPORT to the
Commission on December 1, 2005 on the feasibility of deploying downloadable security as further
described herein. This reporting requirement is subject to the PRA and shall not be effective until
approved by OMB. The Commission will publish a notice in the Federal Register announcing the
effective date of the requirement, which shall be no earlier than December 1, 2005.

16% See 5 U.S.C. § 801(a)(1)(A).
1" 47 U.S.C. §§ 154(i), 303(r), and 549.
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46. IT IS FURTHER ORDERED that the Commission’s Consumer and Governmental
Affairs Bureau, Reference Information Center, SHALL SEND a copy of this Second Report and Order,
including the Final Reguiatory Flexibility Analysis and Initial Regulatory Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION
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